








RESPONSE A. The DEP acknowledges the comment and appreciates the commenter’s concern
for the value of clean water.

XXIII. COMMENTER: Independent Qil & Gas Association of West Virginia (I0GA),
(Charlie Burd, Executive Director)

COMMENT A. The Antidegradation Implementation Rule (60CSR5)(the “AIR”) provides that
all “nonpoint source activities will be deemed to be in compliance with antidegradation re-
quirements with the installation and maintenance of cost-effective and reasonable best manage-
ment practices....” 60CSR 5, §1.5.b. The proposed interpretive rule does not address this provi-
sion of the AIR nor do we believe it is necessary to do so. However, we believe that the language
of §1.5.b. of the AIR with respect to nonpoint sources applies to activities which occur in the
area of Tier 3 waters just as it applies to other waters of the state. We respectfully request that
DEP confirm this interpretation of the language of §1.5.b.

RESPONSE A. The DEP agrees that nonpoint source activities that are following the best
management practices established for those activities will be deemed to be in compliance with all
antidegradation requirements, whether Tier 1, 2 or 3.

COMMENT B. §47-24-3. For clarity, IOGO suggests that Sec. 3.1 be divided into two sen-
tences to read as follows: 3.1. This rule applies to the West Virginia Department of Environ-
mental Protection as it designates waters pursuant to the provisions of 47 CSR §2-4.1. This rule
does not apply to the listing of Tier 3 waters pursuant to 60 CSR §5-7.1.

RESPONSE B. DEP agrees that the language structure could be improved by separating the
section into two sentences, to read as follow: “3.1 This rule applies to the West Virginia De-
partment of Environmental Protection as it designates Tier 3 waters pursuant to the provisions of
47CSR§2-4.1.c. This rule does not apply to the listing of Tier 3 waters pursuant to 60CSR§5-
7.1.”

COMMENT C. Section 5.2.a defines “documented reproduction” in part as consisting of a “a
DNR or DEP fish survey or other written documentation that verifies the presence of reproduc-
ing brown, brook of rainbow trout.” There is not a restriction on the time when such survey or
documentation was developed. I0GA urges the agency to require that such information be of
recent vintage so as to accurately reflect the condition of the stream or water body at the time
this Tier 3 designation is first applied. We are aware of some surveys that are limited in scope
and decades old. While it may be argued that such information is relevant for the purpose of
trout water use designations under the water quality standards, we are aware of no authority
that would justify its use in a Tier 3 designation under the new standard approved by legislature.

RESPONSE C. In drafting section 5.2.a., DEP was aware that no limitation was put on the age
of survey data used to make the “documented reproduction” determination. DEP was further
aware that the November 28, 1975 date set forth in 47CSR2, section 2.5, is only applicable to
existing use determinations.
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Throughout the Tier 2.5, and more recently Tier 3 processes, DEP has worked closely with DNR
officials to carefully review trout survey data for accuracy and current applicability. Many times
during the antidegradation proceedings, both agencies have represented that in absence of some
catastrophic event, or greatly changed land use patterns, streams that have past evidence of re-
producing trout should continue to provide for reproduction.

COMMENT D. Section 5.3.a defines that when determining whether a water is a high quality
water or a naturally reproducing trout stream, the sampling site may be located “in reasonably
close proximity to the segment contained on public land, provided the sample is representative of
the public land segment.” This language is vague and indefinite in two ways — in its use of the
terms “in reasonably close proximity” and “representative.” We do not understand why the
agency does not simply require that the sampling site be located within the stream to be desig-
nated as a Tier 3 water. Surely the significance of this designation on future activities in these
areas justifies a more precise location for any sampling used to support the designation.

RESPONSE D. See response to Comment X.H.

XXIV. COMMENTER: West Virginia Environmental Council (Don Garvin)

COMMENT A. WVEC is a signatory to the extensive comments submitted by the West Virginia
Rivers Coalition, and the commenter wishes to incorporate those comments here by reference.

RESPONSE A. See response to Comment X.A. through J.

COMMENT B. The agency must clarify how it will handle Tier 3 nominations, and this will
require new legislative language in 60CSRS5 (see the lengthier discussion in the WVRC com-
ments).

RESPONSE B. See response to Comment X.J. and response to Comment XVILD.

COMMENT C. The commenter takes this opportunity to point out what he believes are defi-
ciencies (that now exist as a result of the Legislature’s recent actions) in the Antidegradation
Rule in 60CSR5, and in the Antidegradation Implementation Procedures Rule, 47CSR2. He rea-
lizes that these comments are beyond the scope of this administrative interpretive rule, but feels
strongly that these are issues that DEP will need to address sooner than later.

The commenter feels it is essential that DEP immediately address the removal of protection from
Sfuture degradation for a significant number of outstanding high quality waters that now exists
due to the elimination of the Tier 2.5 stream category. As a result of eliminating Tier 2.5,
streams not on public land will now be treated as Tier 2, which means that they can be polluted
ultimately down to their water quality standard.
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The commenter states, while the Legislature expanded the Tier 3 definition, it failed to address
the definition of Tier 2 waters and whether the “de minimis” degradation provisions allowed
under the existing Tier 2 definition will now provide adequate protection for the majority of high
quality waters that will not qualify for Tier 3.

Also with the elimination of the Tier 2.5 category, WVEC feels strongly that the Tier 2 “de mini-
mis” provisions are now inadequate to protect from future degradation a large number of out-
standing high quality West Virginia streams, as required by the federal Clean Water Act.

The commenter urges DEP to address this important issue soon.

RESPONSE C. As the commenter stated, the concerns are beyond the scope of the interpretive
rule and changes would need to be made to the legislative rules, 47CSR2 and 60CSRS. Also see
response to Comment XVIL. D.

XXV. COMMENTER: The Nature Conservancy (Rodney Bartgis, State Director; Eliza-
beth Wheatley, Director of Government Relations)

COMMENT A. Under section 47-24-4, Tier 3 Designation, 4.2. The TNC proposes the follow-
ing change to add clarity and consistency to the rule’s designations: A potential classification of
Tier 3 waters within the stated jurisdictional boundaries to include waters with national ecologi-
cal significance due to the presence of habitat for federally threatened or endangered species, as
listed by the U.S. Fish and Wildlife Service, or habitat for globally rare species as assessed by
NatureServe (www.natureserve.org). Globally rare species can be considered those with a con-
servation status of the following:

a. Gl critically imperiled (very high risk of extinction),

b. G2 imperiled (high risk of extinction), or

¢. G3 vulnerable (moderate risk to extinction)

[for more information see http.//www.natureserve.org/explorer/ranking. htm#global].

The presence of habitat for a federally listed freshwater species clearly makes a stream a re-
source with national significance. We argue that national ecological significance is also rea-
lized with the presence of habitat for globally rare (GI-G3) freshwater species because these
streams serve as a repository of Appalachian freshwater diversity, including regionally endemic
species (e.g. candy darter, Etheostoma osburni) that occur nowhere else in the world.

PROPOSED CLARIFICATION IN 4.2.a “All high quality waters, naturally reproducing trout
streams, and nationally ecologically significant waters...”

RESPONSE A. The addition of the words “nationally ecologically” cannot be included in this
rule as this language would then conflict with section 4.1.c of the parent legislative rule. Waters

with federally listed freshwater species, however, would be good candidates for nomination un-
der 60CSR§5-7.1.
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COMMENT B. Under section 47-24-4, Tier 3 Designation, 4.2. The TNC proposes the follow-
ing change to add clarity and consistency to the rule’s designations: The potential location of
Tier 3 waters to include waters bounded on both sides by all public lands managed by the Na-
tional Park Service, such as streams within the New River Gorge National River unit, the Gauley
River National Recreation Area, Harper’s Ferry National Historical Park unit, and the Blues-
tone National Scenic River unit.

PROPOSED CLARIFICATION IN 4.2.a “....streams located within the boundaries of State
Parks, National Parks, National Forests, National Rivers, National Recreation Areas, National
Historical Parks, and National Scenic Rivers.

RESPONSE B. See response to Comment I. A.

COMMENT C. Under section 47-24-5 “High Quality and Naturally Reproducing Trout Wa-
ters” 5.1, TNC supports the use of macroinvertebrate bioindices for determining the quality of a
stream. We ask that the state continue its review of streams using this bioindex to consider if ad-
ditional streams may qualify, especially for streams known for diversity of other fish species
beyond trout.

RESPONSE C. The DEP acknowledges the commenter’s support and intends to continue the
use of macroinvertebrate bioindices to assess stream quality.

COMMENT D. Under section 47-24-6 “Waters upstream of Tier 3 Segments” 6.1, TNC pro-
poses the following clarification: As now described in proposed rule, waters upstream of a Tier
3 segment are automatically designated as Tier 1 or Tier 2. However, these streams segments
may still be high quality waters, have reproducing populations of trout, or be of national ecolog-
ical significance. Since all waters flow downstream, the protection of upstream segments will
only benefit the freshwater habitats and species of a Tier 3 on public lands.

We propose that the DEP allow it to be a landowner’s option for such an “upstream segment’ to
be listed as Tier 3, and not automatically be designated as Tier 1 or 2 as the rule now states.

PROPOSED CHANGE in 6.1 “Waters upstream of a Tier 3 segment on public lands will be con-
sidered Tier 1 or Tier 2, as appropriate, unless Tier 3 classification is sought by the landown-
er....

RESPONSE D. See response to Comment II. D. The process is in place in rule 60CSRS to al-
low any stream or stream segment to be nominated for Tier 3 protection. Further, 60CSR§5-7.1
allows for the specific consideration of the impact of a Tier 3 designation on private property
owners.

XXVI. COMMENTER: The West Virginia Coal Association (Jason Bostic)
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COMMENT A. Proposed sections 4.2 and 4.3: The West Virginia Coal Association supports
the WVDEP's position that the Gauley River is not a Tier 3.0 water. The Gauley River cannot
be designated as Tier 3.0 because: (1) it is not located within a State Park, National Park, or Na-
tional Forest and (2) it was not designated under the Wild and Scenic Rivers Act 16 U.S.C.
§$ 1271-1287 (1968) or the National Parks and Recreation Act of 1973. 16 U.S.C. §§ 1-461nt
(1978).

The Gauley River was designated as a Natural Recreation Area by the “West Virginia National
Interest River Conservation Act of 1987.” 16 USCA § 460ww (1988). The legislation stands
alone and does not amend either the Wild and Scenic Rivers Act 16 U.S.C. §§ 1271-1287 (1968)
or the National Parks and Recreation Act. 16 U.S.C. §§ 1-461nt (1978). The Act’s purpose is to
“protect and preserve the scenic, recreational, geological, and fish and wildlife resources of the
Gauley River and its tributary, the Meadow River.” 16 USCA § 460ww(a) (1988). A Tier 3.0
designation for the Gauley River is thus outside the scope of those waters that the West Virginia
Legislature identified as candidates for a Tier 3.0 designation.

RESPONSE A. The DEP agrees that the Gauley River National Recreation Area is not desig-
nated under the Wild and Scenic Rivers Act or the National Parks and Recreation Act of 1978.
However, in accordance with response to Comment I. A., the Recreation Area would be included
under the term “national park™ as a national park unit. Therefore, any waters, main stem or tribu-
taries, within the boundaries of the National Recreation Area that meet either of the qualifying
criteria, would be afforded Tier 3 protection.

XXVII. COMMENTER: West Virginia Department of Transportation, Division of
Highways (Marvin G. Murphy, State Highway Engineer)

COMMENT A. In response the WVDEP's public notice for the new interpretive rule under its
antidegradation program -- 47CSR2A, Designation of Tier 3 Waters, the WVDOH would like to
express our concern in view of the fact that the WVDOH is responsible for most of the roads in
the State Parks, National Parks, and National Forests. While the WVDOH understands the need
to protect the waters of the state, we hope that the designation and protection process does not
result in excessive expenditures of resources and funds in order to maintain part of the West Vir-
ginia vital infrastructure of roads.

RESPONSE A. The DEP recognizes the concerns of its sister agency regarding road infrastruc-
ture. Most highway activity would be considered a nonpoint source and thus deemed to be in
compliance with antidegradation requirements pursuant to 60CSR§5-1.5.b, provided established
BMPs are being followed. Those highway activities that require an NPDES permit would be ex-
pected to adhere to permit terms and conditions.

COMMENT B. The April 30, 2008 Public Meeting Power Point Presentation notes 2009 revi-
sion to Category A designated uses for the Waters of the State. The WVDOH is concerned that
the codified rule 47CSR2 seems to designate essentially all waters of the state as being capable
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of being used for human consumptions. While this is an admirable desire, it is neither practical
nor possible. The rule acknowledges that the WVDEP Secretary may determine in the permit
process that the water may be unsuitable for Category A; however, the rule seems to further re-
quire surveys and data collection beyond the information necessary to determine unsuitability.
The WVDOH understands the WVDEP's need for thorough review, but the WVDOH believes a
logical, practical, and fiscally responsible approach to data collection and submission should
include that information necessary for the WVDEP Secretary to make an informed decision and
eliminate mandatory data and information collection which may not be needed or relevant

RESPONSE B. The Category A revision referenced by the commenter is unrelated to the inter-
pretive rule. The DEP notes that the proposed revisions to Category A have been withdrawn.

XXVIII. COMMENTER: Mountaineer Chapter Izaak Walton League of America (Donald
Phares)

COMMENT A. 47-24-4.1a and 47-24-4.2a — Restricting designation of streams in designated
wilderness areas and state parks, national parks and national forests to those bound on both
sides by public land is biologically unreasonable. A stream that is biologically a National Re-
source Water remains as such whether the land is partially, totally or not at all public land. Na-
tional Resource Water designation is based on biological conditions not on land ownership. To
fail to designate an otherwise qualified stream because of land ownership defeats the purpose for
having such a designation.

RESPONSE A. See response to Comment XVI. A.

COMMENT B. 47-24-4.3a — The federal law establishing Wild & Scenic Rivers require that
all streams within National Forest Proclamation Boundaries that were proposed for designation
as Wild & Scenic Rivers must be managed as if designated until they are designated or removed
JSrom the list by Congress. The US Forest Service complies with this requirement.

RESPONSE B. The definition of Tier 3 waters, as passed by the Legislature in 47CSR2, is very
specific in stating what waters are to be initially included as Tier 3 waters. As far as “Wild and
Scenic Rivers,” the language only includes waters currently designated. However, those streams
that have been proposed for designation may be good candidates for consideration in the nomi-
nation process.

COMMENT C. 47-24-5.1 — In spite of the title of this paragraph, “High Quality & Naturally
Reproducing Trout Waters”, only benthic macro-invertebrate community information will be
used to designate the streams. Why not change the title of 47-24-5 to Naturally Reproducing
Macro-Invertebrate. The best & only sure way to determine if a stream has a naturally reproduc-
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ing trout population is to survey it. It is a faster, more certain method of determining the status
of the fish population & is much better understood by the public.

RESPONSE C. DEP would like to clarify that waters qualifying as either “high quality waters”
or “naturally reproducing trout waters” are Tier 3 waters in accordance with this section. For fur-
ther clarification see response to Comment II. C.

COMMENT D. 47-24-5.1a — As long as the stream survey is the determining factor, it is OK to
do the work necessary to determine the insect classification assuming you have the manpower &
time to do it. The DNR already have the stream surveys needed to designate almost all the
streams.

RESPONSE D. See response to Comment XXVIII. C. Either a determination of “high quality”
or “naturally reproducing trout” can be used to qualify a stream. The agency acknowledges that
the DNR has many stream trout surveys and other written documentation that can be used to
identify qualifying streams. The DEP has many benthic surveys which have been done as part of
the monitoring and assessment program, which also can be used for this purpose.

COMMENT E. 47-24-5.2 — If a naturally reproducing trout population is adequate for desig-
nation of 4.2 waters, why would another method be used on other streams? Why use 2 different
standards?

RESPONSE E. The use of two independent qualifying criteria comes from the language de-
scribing Tier 3 waters in 47CSR§2-4.1.c., “high quality” or “naturally reproducing trout
streams.”

COMMENT F. 47-24-6.1 — Upstream activities above a Tier 3 stream section cannot be ig-
nored. Such activities as mining, timbering, land development & any number of water polluting
activities pose a real danger to Tier 3 streams. Without upstream restrictions, Tier 3 designation
will likely be only temporary.

There are several waters that are National Resource Waters under US EPA guidelines that have
sections on both public & private property. An example is Seneca Creek of the North Fork of the
South Branch, Pendleton County. Its headwaters are on US Forest Service property with a mid-
dle section on private property & then back on Forest Service property. Are two of the sections
going to be Tier 3 & the middle section Tier 2? If so how will the lower section be provided ade-
quate protection without Tier 3 water quality restricts on the middle section?

RESPONSE F. States have some discretion when defining Outstanding National Resource Wa-
ters (ONRW). The new description of Tier 3 waters in 47CSR2-4.1.c. contains West Virginia’s
proposal resulting from the 2008 legislative session. This proposal has been submitted to EPA
for approval.
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Sections of high quality or naturally reproducing trout streams which do not meet the “bounded
on both sides of the stream by public land” definition will not be afforded Tier 3 status, without
going through the nomination process. See response to Comment II. D.

COMMENT G. The use of a macro-invertebrate classification system is an extremely time con-
suming, labor intensive technique. The public does not & will not understand this type of stream
classification. At the same time a fish survey shows absolutely whether or not a stream has a re-
producing trout population. The method is understood & accepted by the public plus the WV
DNR already has the data for almost every stream in the State that might be proposed for Tier 3
classification. Why spend thousands of tax payer dollars to obtain information that is a less reli-
able indicator of trout reproduction when that information is already available?

It is time for the DEP to put the environment before politics. A reproducing trout population
should be the only requirement for Tier 3 classification. There needs to be a quick, easy method
to add qualifying streams to this classification. West Virginia has many high quality streams.
Let’s keep them that way.

RESPONSE G. A stream survey showing trout reproduction is sufficient to qualify a stream for
Tier 3. It is not required to be both high quality and reproducing trout. As stated above, the de-
scription passed by the Legislature clearly identified two methods to qualify a stream for Tier 3,
high quality or naturally reproducing trout. By limiting it to only reproducing trout, as the com-
menter suggests, any possibility for a high quality warm water stream to be considered and pro-
tected as a Tier 3 water would be eliminated.

XXIX. COMMENTER: Senator Jeffrey V. Kessler (Chair, Senate Judiciary Committee)

COMMENT A. [ am writing to express my concern regarding the proposed interpretive Rule
47CSR24, which is the rule setting forth the process for selecting Tier 3 streams for West Virgin-
ia. During the course of negotiating the water quality standards rule, the Legislature established
a two-prong test to determine Tier 3 streams, quality and location. I am concerned that your de-
finition of “national parks” my be so narrow and restrictive that it would negate the Legisla-

ture’s attempt to protect high quality waters and naturally reproducing trout streams on public
land.

RESPONSE A. See response to Comment I. A.

XXX. COMMENTER: Eric Autenreith

COMMENT A. Re. Tier 3 Designation 4.2.a. Stating that “As of the effective date of this rule,
there are no national parks located within West Virginia.” is flawed and should be amended to
emphasize the applicability of 47CSR$2-4. ¢ to all of the national Park units located within West
Virginia — New River Gorge National River, Bluestone National Scenic River and Gauley River
National Recreation Area and Harpers Ferry National Historic Park.
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In conversations with people who were present at the drafting of the legislation, including some
legislators, it is clear that the words National Parks were meant to include the national park
units whatever their designation and not National Parks as a designation applied to the crown
Jewels of the national park system.

The legislators who drafted this code are educated and surely know that there are no crown je-
wel national park units designated National Parks located in West Virginia and so they clearly
meant to have the term applied to all national park units.

While West Virginia is a state that interprets laws by “plain meaning” rather than by “intent”
the words national park/s are ambiguous and context and intent are to be taken into account
when interpreting 47CSR$2-4.1.c.

I recommend that the language in section 4.3 that lays out guidelines for Federally designated
waters should be amended to include all waters within units of the National Park system.

RESPONSE A. See response to Comment I. A.

COMMENT B. Re. Tier 3 Designation 4.1.a Designation of “waters located within the bounda-
ries of federally designated wilderness areas”. This should be amended to include those eligible
streams that may be bounded by public land on one side. The streams are integral parts of an
ecosystem and the national value of a Wilderness Area should not be compromised by neighbor-
ing private land-owners.

RESPONSE B. Very few streams captured under the wilderness stream designation are
bounded by private land. Those segments that are located upstream of a Tier 3 water would be
subject to 60CSR§5-6.3. Additionally, these streams would be candidates for the nomination
process. Also see response to Comment XXVIIL A.

COMMENT C. Re. Determining “High Quality and Naturally Reproducing Trout Streams”,
the current interpretive rule calls for measurement based on healthy benthic macro-invertebrate
communities only. While this is one measure for high quality water, it is not the only measure. In
addition to healthy benthic macro-invertebrate communities, waters should also be considered
eligible for designation based on a consideration of all available biological, chemical, or physi-
cal measurements.

RESPONSE C. See response to Comment II. C.

COMMENT D. The current interpretive rule allows for water upstream of a Tier 3 segment to
be designated Tier 1 or 2. The possibility of Tier 3 designation should be added to section 6.1,
and it should be made clear that activity upstream from a Tier 3 segment should not cause any
harm or degradation to the downstream Tier 3 segment.

RESPONSE D. See response to Comment II. D.
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XXXI. COMMENTER: Friends of Blackwater (Judith S. Rodd, Executive Director)

COMMENT A. We appreciate the efforts of the WV Department of Environmental Protection
and in particular the Division of Water and Waste Management to provide protection for West
Virginia’s rivers and streams. In addition, our rivers, streams and other waterways provide sig-
nificant economic, scenic, recreational and ecological value not only to West Virginia residents
but to all of those that visit and enjoy them.

RESPONSE A. The DEP acknowledges the commenter’s support.

COMMENT B. 4.1.a. All waters located within the boundaries of federally designated wilder-
ness areas, bounded on both sides of the stream by public land, will be designated Tier 3 waters.
Of particular concern here is the need to clarify and indeed confirm what the status would be of
streams and rivers bound on only one side by public land. It would seem that these streams
should also be afforded Tier 3 protection status or that further investigation should be underta-
ken to determine whether these waterways provide significant recreational, scenic or ecological
value to be included in the initial list of Tier 3 rivers and streams. Additionally, it should further
be noted that the language should not limit itself by saying all waters but should also include
“and segments of waterways”.

RESPONSE B. Sece response to Comment IL.A., response to Comment XVI.A. and response to
Comment XXX.B.

COMMENT C. 4.2.a. All high quality waters or naturally reproducing trout streams located
within the boundaries of state parks, national parks or national forests, bounded on both sides of
the stream by public land, will be designated Tier 3 waters. As of the effective date of this rule,
there are no national parks located within West Virginia. The comments previously applied to
section 4.1.a should again be applied here, however this interpretation should additionally ac-
count for state forests, and National Wildlife Refuges. Additionally, while there may be no Na-
tional Park in West Virginia as of the date of this rule, there are units governed by the National
park Service, including but not limited to the Gauley River National Recreation Area, Harper’s
Ferry National Historical Park and the Wheeling National Heritage Area and all of these areas
should be included for immediate inclusion. Of further consideration in this section should also
be National Natural Landmarks such as Canaan Valley, and Gaudineer Scenic Area.

RESPONSE C. See response to Comment I. A. and XVL.A. Additionally, state forests, Nation-
al Wildlife Refuges, National Natural Landmarks such as Canaan Valley, and Gaudineer Scenic
Area were not included in the description of areas in which streams would be initially afforded
Tier 3 status. The description of Tier 3 waters, as passed by the Legislature in rule 47CSR2, is
very specific in stating what is initially included as Tier 3 waters. Any waters, not included in
the description, are eligible for the nomination process as outlined in rule 60CSRS5, and these
types of areas would be good candidates.
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COMMENT D. 4.3.a. Waters specifically designated under the Wild and Scenic Rivers Act and
the National Parks and Recreation Act of 1978, as amended, will be designated Tier 3, notwith-
standing ownership status of the land bordering those waters. Waters included in these designa-
tions are currently limited to portions of the main stem of the Bluestone river as described under
16 US.C. §1274(a)(65) and portions of the main stem of the New River as described under 16
US.C._ 3466m et seq. This particular section should be amended to include all waters flowing
through federal public lands that are governed by the National Park Service. Additionally, con-
sideration should be given to rivers deemed eligible for federal Wild and Scenic status where a
proposed designation has either been deemed by the US Congress to be not necessary because
State protection will be adequate or a proposed designation has not yet been brought before the
US Congress but the eligibility study has found favorably for designation.

RESPONSE D. See response to Comment I. A. and response to Comment XXVIIL B.

COMMENT E. J5.1. For purposes of subsection 4.2, waters will be considered high quality
based on their biological integrity as evidenced by an exceptionally healthy benthic macroinver-
tebrate community, and not pursuant to the definition in 47CSR$2-2.8, which relates to Tier 2
protection. The current determination depends solely on a measurement for healthy benthic ma-
croinvertebrate communities. While this can be a determining factor for high quality waters it is
far from the only measure that should be considered. It is urged that the eligibility of water
should be made only after all available biological, chemical and physical measurements have
been given heavy consideration.

RESPONSE E. See response to Comment II. C.

COMMENT F. 6.1. Waters upstream of a Tier 3 segment will be considered Tier 1 or Tier 2, as
appropriate. The provisions of 60CSR$5-6.3 apply. It should be further clarified in this section
that careful review of the impact of activities upstream from a Tier 3.0 section of a stream or riv-
er upon that Tier 3.0 section will be undertaken. It should be noted further that no degradation
of Tier 3.0 segments is allowable regardless of the location of the initial potential impact. Fur-
ther this should be applied proactively to streams that may be eligible to be added to the Tier 3.0
list via the nomination process where they meet multiple criteria for nomination.

RESPONSE F. See response to Comment II. D. Additionally, the application of protection
proactively based on the fact that a stream may be nominated as a Tier 3 water is not consistent
with the antidegradation provisions of 47CSR2 and 60CSRS5.

COMMENT G. The Friends of Blackwater believe that all of the Blackwater River should re-
ceive Tier 3 protection from its headwaters in Canaan Valley to its confluence with the Dry Fork
at Hendricks. The Blackwater River and its tributaries flow through the Canaan Valley Wildlife
Refuge, Monongahela National Forest, Canaan Valley State Park and Blackwater Falls State
Park. The Blackwater River is treated as a Wild and Scenic River by the US Forest Service, has
been nominated as a national natural landmark, and is an important trout fishery where trout
survive year round. This national recognized river and tourism magnet for outdoor recreation
deserves the highest possible protection by the state of West Virginia.
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RESPONSE G. All sections of the Blackwater River which are high quality waters or naturally
reproducing trout streams located within the boundaries of state parks, national parks or national
forests, bounded on both sides of the stream by public land, will be designated Tier 3 waters.
The remaining sections of the Blackwater River, which do not meet the aforementioned criteria,
can be nominated for future Tier 3 protection.

COMMENT H. The Friends of Blackwater support these comments from the West Virginia
Rivers Coalition:

We recommend that the language in sections 4.1 and 4.2 should be changed to include not only
waters, but segments of waters located within National Wilderness Areas, State Parks, National
Parks and National Forests.

We recommend that the language in section 4.3 that lays out guidelines for Federally designated
waters should be amended to include all waters within units of the National Park system.

When determining “High Quality and Naturally Reproducing Trout Streams”, the current inter-
pretive rule calls for measurement based on healthy benthic macroinvertebrate communities on-
ly. While this is one measure for high quality water, it is not the only measure. I would recom-
mend that in addition to healthy benthic macroinvertebrate communities, waters should also be
considered eligible for designation based on a consideration of all available biological, chemi-
cal, or physical measurements.

The current interpretive rule allows for water upstream of a Tier 3 segment to be designated Tier
1 or 2. The possibility of Tier 3 designation should be added to section 6.1, and it should be
made clear that activity upstream from a Tier 3 segment should not cause any harm or degrada-
tion to the downstream Tier 3 segment.

RESPONSE H. See response to Comment II. A, B, C and D.
XXXII. COMMENTER: West Virginia Trout Unlimited (Lee Orr, Fisheries Committee
Chair)

COMMENT A. Trout Unlimited supports and is a signatory on the comments provided by West
Virginia Rivers Coalition.

RESPONSE A. See response to Comment X., A through J.

COMMENT B. Trout Unlimited supports the comments provided by West Virginia Highlands
Conservancy.

RESPONSE B. See response to Comment XVII., A through D.
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COMMENT C. West Virginia Trout Unlimited would like to voice its disapproval of the whole-
sale elimination of protection on streams that had been designated Tier 2.5. These were hun-
dreds of streams that contained wild natural reproducing trout. Streams that are owned by all
the citizens of West Virginia and that’s regardless of whether they flow through private or public
land, and we would just like to be on record that we disapprove of the rule as it stands now.

RESPONSE C. See response to Comment XVLA., response to Comment XVIL.D. and response
to Comment XXIV.C.

XXXIII. COMMENTER: Delegate Carrie Webster (Chair, House Judiciary Committee)

COMMENT A. I am writing to express my concerns and strong objection to the Department of
Environmental Protection’s [DEP] Division of Water and Waste Management proposed inter-
pretive rule, 47CSR2A. It is my understanding that based upon DEP’s interpretation of certain
language contained in a legislative rule recently passed by the West Virginia State Legislature;
neither the New River Gorge National Park or any other ‘national park’ in West Virginia will
receive or be eligible to receive 3.0 Tier designation that is reserved for only those exceptional
state streams that deserve special protection based on their water quality.

As Chair of the House of Delegates Judiciary Committee, I was personally involved in the leng-
thy discussions which led to the passage of a Committee amendment that adopted language
creating the current 3.0 stream designation process and incorporated the term “national park.’
Former DEP Secretary Stephanie Timmermyer and her legal counsel, Karen Watson, were also
present and significantly involved in crafting language that specifically included and referred to
“national park” in the section of the rule involving the 3.0 stream designation process.

In pertinent part, the statute reads:

All Federally designated rivers under the “Wild and Scenic Rivers Act”, 16
US.C. §1271 et seq.; all streams and other bodies of water in state parks which are high
quality waters or naturally reproducing trout streams,; waters in national parks and fo-
rests which are high quality waters or naturally reproducing trout streams; waters des-
ignated under the “National Parks and Recreation Act of 1978, as amended; and pur-
suant to subsection 7.1. of 60CSRS5, those waters whose unique character, ecological or

recreational value, or pristine nature constitutes a valuable national or state resource.
(Emphasis added)

Because this language is the subject of this proposed interpretive rule, I offer my personal com-
ments regarding my understanding my understanding of what “national parks’ was intended to
mean.

First, after conferring with my legislative counsel about this matter, I am convinced that DEP is
taking the wrong legal approach in interpreting this rule language. Instead of focusing on what
the term “national park” means on the federal level, DEP should apply the usual practices of
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statutory conmstruction in this state and begin with a legal analysis of what the West Virginia
State Legislature understood the term “national park” to mean. Any federal definition or under-
standing might be suggestive of what this term means but in no way is it controlling or particu-
larly persuasive in this matter. Pursuant to long-standing legal precedent, what the West Virgin-
ia State Legislature understood controls the analysis of what the intent of this legislation is. Not
the federal definition. In other words, it is the West Virginia Legislature who defines and estab-
lishes our state laws. Not the United States Congress.

Second, it is important to point out that our state code and rules contain many terms that are de-

fined in a different manner than our federal counterpart. For example, W.Va.Code § 20-2-23a,

relating to the White water Commission, refers in our state statute to the “New River Gorge Na-
tional Park.” Thus, if our statute says “national park,’ then for purposes of our state statute, it is

referred to as a “National Park,” and is one, even if there is disagreement with the federal use of
the term “National Park.”

The present rule contains language that should allow the DEP to reasonably and inescapably
conclude that the term “national park” was meant in the broader sense and would include
‘units” of the national Park system. Thus, prior to final promulgation of this rule, I implore you
to undertake a meaningful legal analysis of what the plain meaning of national park, as the West
Virginia State Legislature understood it, meant when it passed a law including this term. Also,
please consider that your interpretation would merely lend the words of our Committee amend-
ment without any meaning or force. This flies right in the face of our rules of statutory construc-
tion. Importantly, if the Legislature used the words “national park” to refer to non-existent
parks in this state, then there is no reason for those words to be inserted into that legislation.
Rules of statutory construction in West Virginia require you to give meaning to all words enacted
by the Legislature.

In conclusion, as someone who was directly involved with the DEP and others in reaching
agreement on the precise wording of the amendment containing this language, I can assure you
that the words “national park” were intentionally included and only after hours of discussion
and debate with many stakeholders, including DEP s ranking official and chief legal counsel.

I strongly urge you to reconsider your interpretive rule and refile it with the correct, broader use
of the term “national park.” Failure to do so could result in future legislative action and/or legal
action by other stakeholders who were involved in these same discussions and understood the
words “national parks” to include certain national parks in West Virginia. I prefer to avoid
both. Eight years of debate and discussion about this rule is long enough.

RESPONSE A. See response to Comment 1. A.

XXXIV. COMMENTER: U.S.EPA Region III (Cheryl Atkinson)

COMMENT A. In addition to waters located in federal wilderness areas, state and national
parks, national forests, and specifically designated federal waters. West Virginia should consider
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wildlife refuges and waters of exceptional recreational or ecological significance as high quality
waters that constitute an outstanding national resource.

RESPONSE A. Although we appreciate the comments, the agency must adopt language that is
authorized by and consistent with the underlying rule passed by the Legislature. Other waters
with unique characteristics can be nominated for Tier 3 protection in accordance with 60CSR§5-
7.1.

COMMENT B. “Waters Located in State Parks, National Parks and National Forests” are
defined as “all high quality waters . . . within the boundaries of parks and forests” (as stated in
section 4.2.a.). And these waters will be considered high quality based on "their biological in-
tegrity as evidenced by an exceptionally healthy benthic macro invertebrate community” (as
stated in section 24-5). In addition to basing the State’s high quality waters on biological inte-
grity the State may want to explain in their Interpretive Rule how, and to what extent, the State
will evaluate the chemical and physical integrity for Tier 3 waters. If the State is not using
chemical and physical integrity it should explain why not.

RESPONSE B. See response to Comment II. C.

COMMENT C. While it is the state’s discretion, which waters to designate Tier 3 (including
water segments upstream of Tier 3), the State should note that the criteria (and subsequent per-
mits with water quality based effluent) must protect the downstream Tier 3 water.

RESPONSE C. See response to Comment II. D.

XXXV. COMMENTER: National Parks Conservation Association (Erin Haddix St. John)

COMMENT A. We were pleased to see that portions of the waters of both the New River
Gorge National River and the Bluestone National Scenic River were given Tier 3 designation.
However, we are concerned with the current wording of the proposed section 47-24-4.2.a which
states “All high quality waters or naturally reproducing trout streams located within the boun-
daries of state parks, national parks or national forests, bounded on both sides of the stream by
public land, will be designated Tier 3 waters. As of the effective date of this rule there are no na-
tional parks within West Virginia.”

We suggest changing the wording above from “national parks” to “units of the National Park
system” and striking the last sentence. This change would allow waters in the New River Gorge
National River, the Bluestone National Scenic River, the Gauley National Recreation Area, and
Harpers Ferry National Historical Park to be considered for Tier 3 protection.

Although the various designations of the units of the national park system (National Park, Na-
tional River, National Recreation Area, National Historic Park, etc.) can cause confusion, Con-
gress clearly mandated in the Redwoods Amendment of 1978 (16 U.S.C. 1a) a system-wide stan-
dard of protection. Thus the natural and cultural resources of any unit of the National Park sys-
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tem are provided equal protection regardless of specific designation. Thus the national park
units in West Virginia, although not designated National Parks, do legally have the same level of
protection. The change above would afford these federally designated parks in West Virginia the
same level of protection currently proposed for state parks and national forests and more clearly
reflect the protections intended by Congress.

RESPONSE A. See response to Comment [.A. As outlined in response to Comment L.A., all
high quality waters or naturally reproducing trout streams located within units of the national
park system would be considered Tier 3 waters. This would include the four units specifically
mentioned by the commenter, as well as any other units in the park system. With respect to the
New River Gorge National River and the Bluestone National Scenic River, however, please see
response to Comment XVIL.C. explaining that the main stems will be Tier 3, regardless of
whether they are high quality or naturally reproducing trout streams. Also, see response to
Comment XXXV.B. and response to Comment XVIIL.C.

COMMENT B. While we are pleased that some waters of the New River Gorge National River
and the Bluestone National Scenic River are protected under section 4.3.a we are concerned that
this section both is limited to portions of the main stem of these rivers and does not afford pro-
tection to the Gauley River National Recreation Area. We suggest removing the reference to the
rivers main stem and rewording 4.3.a to all waters within these units of the National Park sys-
tem. Furthermore, we request that specific protections be afforded the Gauley River National
Recreation Area.

RESPONSE B. See response to Comment I. A. and response to Comment XVII.C.

XXXVI. COMMENTER: Robert Radabaugh
COMMENT A. Commenter referenced the comments supplied by IOGA.

RESPONSE A. See response to Comment XXIII. A through D.

XXXVIL. COMMENTER: Lance Schultz

COMMENT A. This rule appears to me to be highly subjective and ambiguous in nature
throughout the content of the draft proposed rule. In the section titled 4.3. Specifically Designat-
ed Federal Waters it states "currently limited to portions of the main stem of the Bluestone River
and portions of the main stem of the New River." I must ask that you clarify specifically which
"portions" by latitude and longitude for clarification.

RESPONSE A. Soon after 47CSR2A becomes effective, DEP will make available maps and
GIS coverages depicting the segments of all waters receiving Tier 3 protection. The segments of
the New and Bluestone are currently known as they are illustrated on maps associated with the
federal designations. The specific coordinates are as follows: from Latitude 37 31 29 Longitude
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81 01 43 (upstream terminus) to Latitude 37 32 41 Longitude 80 59 59 (downstream terminus)
on the Bluestone River and from Latitude 37 40 41 Longitude 80 53 31 (upstream terminus) to
Latitude 38 04 37 Longitude 81 05 07 (downstream terminus) on the New River.

COMMENT B. Section 5.1.a. High Quality and Naturally Reproducing Trout Waters characte-
rizes or defines "high quality” and "naturally reproducing” trout waters as "exceptionally
healthy benthic macroinvertebrate community” further defining such as "a benthic macroinver-
tebrate community collected and analyzed in accordance with DEP protocols, that whether done
at the family or genus level, results in a score that is above the 25th percentile of the applicable
reference streams. (e.g., West Virginia Stream Condition Index score greater than 78).

What does this mean? What are the DEP protocols? How were they applied? What qualifies an-
yone at DEP to establish a "baseline” for "healthy water." What was the sample size? Is it a
"representative sample? Were samples taken before, during or after discharge rainfall events?
What defines a "reference” stream? Are samples statistically representative or significant? How
often were samples recorded? How "old" is the data set? Is it even relevant anymore? What has
changed since these stream results were tabulated? Are such results relevant today? What spe-
cific criteria did DEP adopt in establishing its protocols?

RESPONSE B. Both federal and state law task DEP with assessing the health of West Virgin-
ia’s waters and reporting on their condition. One of the primary tools for determining the health
is by assessing the benthic macroinvertebrate community. DEP has done this type of monitoring
since 1996 and has published protocols which can be found on the web at this link:
http://www.wvdep.org/Docs/536_WV-Index.pdf.

Similarly, the protocol for defining a reference stream is found at this link:
http://www.wvdep.org/Docs/15670_Reference_Criteria March 2007.pdf .

Biological monitoring is relied heavily upon for assessment purposes because the observed or-
ganisms are indicators of long-term stream health. Episodic events which may temporarily nega-
tively alter a stream’s quality (e.g., rainfall event) are thus not used to judge a stream’s overall
health. Macroinvertebrate data used to make Tier 3 determinations is no older than 1996, and
decisions relative to a stream’s health can be made with only one properly collected benthic ma-
croinvertebrate community sample. Simply put, if the benthic community scores high (e.g., 78
or greater West Virginia Stream Condition Index points) the stream has had desirable water qual-
ity and physical habitat for some time. Also see response to Comment 11.C.

COMMENT C. Section 5.2. Considers a stream naturally reproducing trout waters based on
"documented reproduction” further defining "documented reproduction” as a DNR or DEP fish
survey or other written documentation that verifies the presence of reproducing brown, brook or
rainbow trout. Does a "single" fish define "presence?"” What qualifies anyone at DNR or DEP to
establish a "fish survey" to test for "documented reproduction?” How are these evidences really
"documented” or "verified?" It further states, "reproduction may also be evidenced by the pres-
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ence of a single year class after consideration of the stream, its location and stocking practices
in the area." What does this mean? What "considerations” are given to the stream?

RESPONSE C. Both DNR and DEP employ professional biologists who are schooled and ex-
perienced in fishery and aquatic resources. Many of these biologists have spent their careers sur-
veying differing fisheries and as a result have developed a vast knowledge of the range of fishery
conditions found within the state. One of the primary tools used in assessing a fishery is electro-
shocking.

Using this collection method, biologists collect fish and record the length, weight and quantity of
fish encountered in a particular stream segment. With their knowledge of the biology, the pre-
vious stream stocking records and the stream characteristics, they make the professional decision
as to whether the stream contains a reproducing trout population. A documented stream survey
or other written documentation, demonstrating the trout reproduction, is necessary before any
stream will receive Tier 3 protection based on the fishery.

The rule contains language allowing for the presence of a single year class to qualify for repro-
duction as the agency was trying to capture the wide range of ecological scenarios. Specifically
an electroshocking survey may take place in an undisturbed area of national forest and only one
year class of brook trout may be found. In this scenario, brook trout are known by the biologist
to have never been stocked in that water, habitat conditions are suitable, and the biologist may
also know that the prior two spawning seasons were unsuccessful due to extreme weather condi-
tions. Thus, since the brook trout were not stocked, weather conditions precluded successful
spawning and the habitat is supportive - the one year class reflects that the brook trout have suc-
cessfully spawned in the stream and are likely to spawn again when conditions permit. It is not
uncommon to lose year classes in fish populations. Further, the presence of one fish would not
be used to classify a stream as reproducing, absent consideration of other supporting information
including, but not limited to, location, habitat, previous surveys, stocking history, time of year
and weather.

XXXVIII. COMMENTER: Sara Cowgill

COMMENT A. [ believe that water is a very valuable resource and that we need to protect the
resources we have. We should be protecting more than 70 percent of the water in the state, not
just the national or state forests. Water needs to be protected, not just for drinking water for
people but for the use of the game and trees and fish. West Virginia has one of the most stable,
mature ecosystems in the world and it needs to be protected. If we continue to destroy our
streams and forests we are going to be in trouble.

RESPONSE A. The DEP acknowledges the comment and agrees that water is a very valuable
resource which needs to be protected.  The passing of the Water Quality Standards rule
(47CSR2) and the Antidegradation Implementation Procedures rule (60CSRS) during the 2008
legislative session and the creation of the interpretive rule to aid in their implementation are posi-
tive steps towards protecting this valuable resource.
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COMMENT B. The most disturbing part of the rule is 3.8, “And regulated activities that quali-
Jy for coverage under the Corps of Engineers, regional or nationwide permit, pursuant to

$ 404 of the Federal Act will not be required to undergo a Tier 2 antidegradation review.” This
amounts to the filling in of waters and that is not good. The DEP should be taking care of our
streams.

RESPONSE B. The commenter’s concern is outside of the scope of authority for this rule. The
section being referred to by the commenter is contained in rule 60CSRS5, “Antidegradation Im-
plementation Procedures”, not the interpretive rule, 47CSR2A, which was out for public com-
ment.

COMMENT C. [ also support the comments of the Rivers Coalition, the Highlands Conservan-
cy and Lee Orr who spoke first.

RESPONSE C. See response to Comments X. A through J, Comments XVII. A through E and
Comments XXXII. A through C.
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